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I
INTRODUCTION

As far back as 1967, when he was still Minister of Justice, Prime Minister
Pierce Elliott Trudeau advocated changing the Canadian Bill of Rights by adoption of a constitutionally entrenched charter.' It should surprise no one, then, that
just such a Charter of Rights and Freedoms constitutes the bulk of the proposed
resolution which seeks one final amending Act by the United Kingdom Parliament
of Canada's basic constitutional document-the British North America Act
2
(B.N.A. Act).
The Charter of Rights and Freedoms possesses two qualities which radically
distinguish it from its predecessor, the Canadian Bill of Rights. First, the Charter
would be constitutionally entrenched. Endowed with constitutional authority, the
rights and freedoms of the Charter would be superior to infringing legislation,
which has not been exempted by means of a specifically enacted "notwithstanding" clause provided for in section 33 of the Charter, and subject to amendment
only as a constitutional provision. Second, the Charter would apply equally to the
provincial and Canadian federal governments.
The purpose of this article is to provide the historical and constitutional context of the proposed Charter. Surveying the development of the judicial interpretations of the B.N.A. Act and the Canadian Bill of Rights, this article will attempt
to bring into focus the major points of departure between the Charter and the Bill
of Rights. At the same time, it is hoped that the value of these qualities of the
Charter will become apparent as fundamental principles necessary to protect the
civil liberties of Canadian citizens.
Copyright 1981 by Law and Contemporary Problems
*Professor of Law, University of Ottawa.
1. See 50 CAN. B. PROC. 236 (1967) for the address presented at the 49th Annual Meeting of the
Canadian Bar Association. Prime Minister Trudeau had advocated "the incorporation of human rights in
the constitution" as early as 1955 in a submission to the Quebec Royal Commission of Inquiry on Constitutional Problems (the Trembley Commission). For the full text of the 1955 address to the Trembley Commission and the 1967 address to the Canadian Bar Association see P. TRUDEAU, FEDERALISM AND THE
FRENCH CANADIANS, 52-60 (1968).
2. 30 & 31 Vict., c. 3. (1867). References to the B.N.A. Act include the more than 15 B.N.A. Acts that
have amended the original Act of 1867.
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II
CIVIL LIBERTIES IN CANADA BEFORE THE ENACTMENT OF THE
CANADIAN BILL OF RIGHTS

The B.N.A. Act contains no Bill of Rights guaranteeing the individual civil
liberties of Canadian citizens. It does provide some protections for the two prin-

ciple linguistic groups, the English and the French, and the two main religious
groups, the Catholic and the Protestant.3
Apart from these protections, the
4
B.N.A. Act imposes few restrictions on the provincial legislatures or Parliament,

provided that each acts within its respective jurisdiction.5
The absence of a Bill of Rights probably resulted from the view held by the
Fathers of Confederation 6 that Canada inherited the English constitutional law. 7
The preamble to the B.N.A. Act states that the Constitution is to be "similar in
principle to that of the United Kingdom."" If asked how civil liberties were to be
insured, the Fathers of Confederation probably would have answered as Dicey did
some twenty years later:
Freedom from arbitrary arrest, the right to express one's opinion on all matters subject to
the liability to pay compensation for libelous or to suffer punishment of seditious or blasphemous statements, and the right to enjoy one's own property seem to Englishmen all to

3. Section 133 of the B.N.A. Act, 30 & 31 Vict., c. 3, § 133 (1867), requires the use of both the English
and French languages in the province of Quebec and the legislatures and courts of Canada. The Supreme
Court of Canada held that § 133 was an entrenched provision which could not be modified by either the
legislature of Quebec, or the Parliament of Canada acting alone. Attorney Gen. of Que. v. Blaikie, 101
D.L.R. 3d 394 (1979). The Supreme Court also held that § 23 of the Manitoba Act, 1870, 33 Vict., c. 3
(Can.), was the equivalent in that province of § 133 of the B.N.A. Act. Attorney Gen. of Man. v. Forest,
101 D.L.R.3d 385 (1979). This conclusion invalidated the 1890 Official Language Act, MAN. REV. STAT.,
c. 1-10 (1970), which had purported to make English the sole official language. Section 93 of the B.N.A.
Act, 30 & 31 Vict., c. 3, § 93 (1867), protects denominational school rights which existed at the time of
Confederation.
4. The restrictions that do exist fall into three categories. First, the Act outlines the design for a
representative government. See B.N.A. Act § 20, 30 & 31 Vict., c. 3, § 20 (1867) (Parliament must convene
an annual session), § 50, 30 & 31 Vict., c. 3, § 50 (1867) (Parliament must hold an election every five years),
§ 51, 30 & 31 Vict., c. 3, § 51 (1867) (representation of the population in Parliament must adhere to new
schemes following decennial censuses), § 52, 30 & 31 Vict., c. 3, § 52 (1867) (any increase in total membership cannot disturb "the proportionate Representation of the Provinces"). Second, the Act establishes an
independent judiciary. Section 99 of the B.N.A. Act, 30 & 31 Vict., c. 3 § 99 (1867), which contains the
essence of the Act of Settlement, 1700, 12 & 13 Will. 3, c. 2, provides that, subject to retirement at age 75,
judges of Superior Courts "shall hold office during good behavior." These judges are removable only on
address of the Senate and House of Commons. See P. HOG, CONSTITUTIONAL LAW OF CANADA, 115-39
(1977); Lederman, The Independence ofthejudt/2ty (pts. 1-2), 34 CAN. B. REV. 769, 1139 (1956). Third, the
Act creates an integrated economic system. See B.N.A. Act § 121, 30 & 31 Vict., c. 3, § 121 (1867).
(domestic products may flow freely between the provinces), § 125, 30 & 31 Vict., c. 3, § 125 (1867) (neither
Parliament nor the provinces may tax land or property belonging to the other).
5. See B.N.A. Act §§ 91 & 92, 30 & 31 Vict., c. 3, §§ 91 & 92 (1867).
6. Evidence of the view held by the Fathers of Confederation arises from the absence of any discussion
of civil liberties during the confederation debates of 1864 and 1866, which preceded the passage of the
DOCUMENTS BEARING ON THE BRITISH NORTH AMERICA ACT 86 (J.
Pope ed. 1895); D. CREIGHTON, THE ROAD TO CONFEDERATION 117-18 (1964).
7. See speech by J. A. Macdonald (Feb. 6, 1865) reprintedin H. EGERTON & W. GRANT, CANADIAN
B.N.A. Act. See CONFEDERATION:

CONSTITUTIONAL DEVELOPMENT 395 (1907).

8. Under English constitutional law, the rights of free men could be eradicated only by the law of the
land. Therefore, the task of protecting civil liberties lay in those precedents circumscribing the power of
the courts and Parliament to promulgate the law. See the Act of Settlement, 1700, 12 & 13 Will. 3 c. 2; the
Bill of Rights, 1688, 1 W. & M. c. 2.
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rest on the same basis, namely, on the law of the land. To say that the "constitution guaranteed" one class of rights more than the other would be to an Englishman an unnatural or
senseless form of speech. 9

Until the enactment of the Canadian Bill of Rights in 1960, therefore, the principles of the English constitutional law defined and protected Canadian civil liberties. Relying on English constitutional law, the Fathers of Confederation placed
their faith in a benevolent interplay of two constitutional principles, the Rule of
Law and Parliamentary supremacy. The Rule of Law expresses the citizens' right
to perform any act not expressly prohibited by law.10 Accordingly, the police
power of the government allows its agents and officers to suppress the actions of its
citizens only when expressly authorized by law. Each citizen enjoys the freedom to
speak, write, worship and assemble in any fashion not expressly prohibited by law.
Absent express legal authority, an officer of the government stands in no better
position than a private citizen to interfere with another's speaking, writing, worshipping or assembling.
The British constitutional principle known as Parliamentary Supremacy
severely limits the effectiveness of the Rule of Law in protecting civil liberties."I
This principle empowers Parliament to enact or repeal any law. Concerns for fundamental rights and freedoms affected by Parliamentary action are placed beyond
the competence of the courts. Consequently, Parliament possesses the absolute
right to restrict civil liberties by legislation; the Rule of Law principle protects only
those civil liberties not already abridged by Parliament.
The absolute power of Parliament, however, is mitigated by the political considerations necessitated by a federal government and the interpretative principles
employed by the courts. Federalism, a feature of the Canadian Constitution which
is different from that of the United Kingdom, provides a means of protecting
minority or group rights. For example, the French language in Canada is protected not so much by the Constitution, 12 as by the existence of Quebec, a province
9.

A.

DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION

201 (10th ed.

1959). Dicey felt that the Habeas Corpus Acts "are for practical purposes worth a hundred constitutional
articles guaranteeing individual liberty." Id. at 199.
10. The Rule of Law is a vague term that has received varying interpretation. A full discussion of its
meaning would extend beyond the bounds of this article. Dicey provides the most important exposition of
the Rule of Law. Id. at 183-414. In his introduction to Dicey's book, Wade updates this principle. See
Wade, Preface to A. DICEY, id. at xcvi-ci. For a discussion and restatement of Dicey's definitions see
Lawson, Dicey Revt ited (pts. 1-2), 7 POL. STUD. 109, 207 (1959). For an American discussion and definition
see Jones, The Rule of Law and the Wefare State, 58 COLUM. L. REV. 143 (1958). For Canadian discussions
see H. BRUN & G. TREMBLAY, DROIT PUBLIC FUNDAMENTAL 166-77 (1972); W. TARNOPOLSKY, THE
CANADIAN BILL OF RIGHTS 120-24, 158-60 (2d ed. 1975); Corry, The Prospectsfor the Rule ofLaw, 21 CAN. J.
ECON. & POL. Sc. 405 (1955); Dussault, Suprimatiwe de la loiou "rule of law", 27 REVUE DU BARREAU 302
(1967). In Canada this principle was enshrined in Roncarelli v. Duplessis, 16 D.L.R.2d 689 (1959).
11. For a fundamental exposition of this principle see A. DICEY, supra note 9, at 39-139; Wade, Preface
to A. DICEY, supra note 9. The leading English critiques appear in W. JENNINGS, THE LAW AND THE
CONSTITUTION 137 (5th ed. 1959) and G. MARSHALL, PARLIAMENTARY SOVEREIGNITY AND THE COMMONWEALTH (1957). For a Canadian discussion see H. BRUN & G. TREMBLAY, supra note 10; P. HOGG,
supra note 4, at 197; and W. TARNOPOLSKY, supra note 10, at 60.
12. See note 3 supra and accompanying text. Section 133 of the B.N.A. Act, 30 & 31 Vict., c. 3, § 133
(1867), provides only a limited language protection. Section 93, 30 & 31 Vicet., c. 3, § 93 (1867), has been
applied to provide protection for the right to have religious schools, but not the right to use a language.
Trustees of the Roman Catholic Separate Schools for Ottowa V. Mackell, [1917] A.C. 62 (1916). See also

D.

SCHMEISER, CIVIL LIBERTIES IN CANADA

125-95 (1964).
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dominated by French-speaking Canadians.13 The necessity of serving the needs of
a French-speaking province forces bilingualism on the federal Parliament and
public service.' 4 Federalism also protects civil liberties by dividing the responsibility for creating law between two tiers of legislative bodies. Parliament must
share its jurisdiction over civil liberties with the provincial legislatures. In addition, each provincial legislature must be aware of the status of civil liberties within
the other provinces. The ease with which the status of civil liberties within various
provinces can be compared makes it difficult for one province to enact more
restrictive laws than another. Despite the absence of a written Bill of Rights, the
B.N.A. Act does permit the Canadian courts to play a role in the protection of
individual civil liberties.1 5 This role centers upon two interpretive principles: the
restrictive interpretation principle and the power allocation principle. As a result
of the Rule of Law, the restrictive interpretation principle operates as a presumption in favor of legislative interpretations that are least restrictive of fundamental
rights. By requiring the explicit prohibition of specific actions, this principle prevents the implicit restriction of rights and liberties by ambiguous statutes. Ambiguous legislation will be interpreted in the way that least infringes upon
fundamental rights. Thus, to the extent such interpretations are possible, the court
may use this principle to protect civil liberties. 16
The power allocation principle, which limits the legislatures to their respective
jurisdictions under the B.N.A. Act, protects civil liberties from infringement by
provincial legislatures. The courts, through their interpretation of sections 91 and
92 of the B.N.A. Act, define the jurisdictional competence of the provincial legislatures and the federal government. If a province oversteps its jurisdictional bounds
13. Quebec's Charter of the French Language, which succeeded two earlier laws on the same subject,
makes French "the official language of Quebec." QUE. REV. STAT. c. C-I 1, § 1 (1977). Although §§ 7-13,
QUE. REV. STAT., C. C- 1l, §§ 7-13 (1977), which deal with the courts and legislatures, were struck down in
Attorney Gen. of Quebec v. Blaikie, 101 D.L.R.3d 394 (1979), for contravention of§ 133 of the B.N.A. Act,
30 & 31 Vict., c. 3, § 133 (1867), and the sections dealing with instruction in the schools are undergoing a
challenge in the courts, most of the Charter is probably within the scope of Quebec's legislative power.
Hogg, ConstitutionalPower Over Language, 1978 L. Soc'Y UPPER CAN. SPECIAL LECTURES 229, 248-49.
14. Parliament extended official bilingualism at the federal level beyond that required by § 133 of the
B.N.A. Act, 30 & 31 Vict., c. 3, § 133 (1867), in The Official Languages Act, CAN. REV. STAT. c. 0-2 (1970).
The Supreme Court of Canada upheld this Act in Jones v. Attorney Gen. of Can., 45 D.L.R.3d 583 (1974).
15. The authority of the judicial branch to review the acts of the legislative branch grew from historical roots in the Colonial Laws Validity Act, 1865, 28 & 29 Vict., c. 63. Until the enactment of the Statute
of Westminster, 1931, 22 Geo. 5, c. 4, § 2, the Colonial Laws Validity Act prohibited both Parliament and
the provincial legislatures from enacting legislation inconsistent with an Imperial statute applying to
Canada by its express terms or necessary intentment. The courts assumed a limited form of review in
determining the validity of enacted legislation. See British Coal Corp. v. The King, [1935] A.C. 500; E.
MCWHINNEY, JUDICIAL REVIEW (4th ed. 1969); B. STRAYER, JUDICIAL REVIEW OF LEGISLATION IN
CANADA 3-15 (1968).
16. See Roncarelli v. Duplessis, 16 D.L.R.2d 689 (1959). In Roncarelli the Supreme Court held that,
because he failed to show express statutory authorization, the Premier and Attorney General of Quebec
assumed personal liability for the damage caused by his ordering the Quebec Liquor Commission to cancel
the license of a Jehovah's Witness who persisted in providing bail for his co-religionists. See also Boucher v.
The King, [1951] 2 D.L.R. 369 (1950). In Boucher the Supreme Court, in acquitting a Jehovah's Witness
accused of printing scurrilous attacks upon the Catholic Church, construed a vague definition of sedition in
the Criminal Code to include only advocacy actually inciting violence. See also Scott, Expanding Concepts of
Human Rights, 3 CAN. B.J. 199 (1960). See generally F. ScoTr, CIVIL LIBERTIES AND CANADIAN FEDERALISM (1959).
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by enacting legislation that limits certain freedoms, the power allocation principle
will invalidate the legislation. For example, the provinces may not use criminal
law, a matter solely within the jurisdiction of the federal government, to suppress
political speech. 17 Therefore, the courts can prevent usurpation of jurisdictional
authority to infringe upon civil liberties.
The political considerations inherent in federalism and the interpretative principles available to the courts merely temper the extremities of Parliamentary
Supremacy. Where the restriction of civil liberties results from an unambiguous
statute drafted by a legislature within its jurisdiction, the courts remain powerless
to interfere. For example, the Judicial Committee upheld the orders in council'
authorizing the deportation of Japanese-Canadians after the Second World War.19
The Judicial Committee upheld the legislation challenged in Cunningham v. TomeyHomma2 ° that denied voting rights to some races in British Columbia. The
Supreme Court of Canada upheld a Saskatchewan statute in Quong-1Wing v. The
K1ng 2 1 that forbade white girls from working for Chinese employers. In each of
these cases, the legislation was specific and derived from proper jurisdiction. The
courts, therefore, were unable to employ the restrictive interpretation or power
allocation principles to protect the fundamental right of equal protection of the
law. Without a Bill of Rights superior to Acts of Parliament, no protection exists
for civil liberties within the domain of Parliamentary Supremacy.
III
THE CANADIAN BILL OF RIGHTS

The Canadian Bill of Rights appears as Part I of the "Act for the Recognition
and Protection of Human Rights and Fundamental Freedoms."' 22 Section 1 is the
"declaratory" section. It recognizes and declares the political civil liberties of
speech, religion, assembly, association and the press. It also contains the "due process" and "equality before the law" clauses. However, section 1 goes beyond
simply listing the protected civil liberties. It describes these rights and freedoms as
existing prior to and continuing after the adoption of the Bill of Rights. Although
this language was intended to avoid claims that civil liberties were being protected
for the first time, it probably led to an unfortunate restriction on the Bill of
23
Rights.
17. See Switzman v. Elblins (the Padlock case), 7 D.L.R.2d 337 (1957) In Switzman the Supreme Court
of Canada found that pursuant to § 91(27) of the B.N.A. Act, 30 & 31 Vict., c. 3, § 91(27) (1867), the
Padlock Act which authorized the padlocking of any house used for the dissemination of "Communist" or
"Bolshivist" literature, could be enacted only as an exercise of the criminal law power that rested solely
with Parliament.
18. See War Measures Act, CAN. REV. STAT. c. W-2 (1970).
19. See Co-operative Comm. on Japanese-Canadians v. Attorney Gen. of Can., [1947] A.C. 87 (1946).
20. [1903] A.C. 151 (1902).
21. 18 D.L.R. 121 (1914).
22. Can. Stat. c. 44 (1960). John G. Diefenbaker advocated the adoption of a Bill of Rights for many
years as a "back-bench" member of Parliament before he ascended to the Office of Prime Minister in 1957.
As Prime Minister, Mr. Diefenbaker was able to implement his goal through the passage of the Canadian
Bill of Rights in 1960.
23. See note 62 infta and accompanying text.
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Section 2 contains the "enacting" clause. Yet this clause merely declares that
no law of Canada shall be "so construed and applied" as to abrogate, abridge or
infringe any of the rights and freedoms listed in section 1. The enacting clause
fails specifically to authorize the invalidation of any Act or Statute contrary to the
Bill of Rights. Section 2 also lists a number of safeguards for the individual
affected by the administration of justice such as the right to counsel, the right to a
fair hearing and the right to an interpreter.
Section 3 requires the Minister of Justice to examine each proposed regulation
and each Bill introduced in the House of Commons to "ascertain whether any of
the provisions thereof are inconsistent with the purposes and provisions of this
Part." Should the Minister of Justice perceive any inconsistency, he must report it
"to the House of Commons at the first convenient opportunity." In practice, the
supervisory authority granted the Department of Justice over proposed regulations
safeguards civil liberties from restriction by the respective departments which usually draft the regulations. Such supervision serves as a needed check on proliferating regulations. By contrast, however, the safeguard created by the supervision
of the Department of Justice over Bills introduced by the Government appears
illusory. Except in the most extreme circumstances, such as those surrounding the
enactment of emergency legislation, the Minister of Justice is likely to find a Bill
presented by his Government to be consistent with the Bill of Rights. Therefore,
the requirements imposed by this section represent only minimal protection
against the restriction of civil liberties by the legislative process.
Part II of the "Act for the Recognition and Protection of Human Rights and
Fundamental Freedoms" contains sections 5 and 6. Section 5 affirms the restriction of the Bill of Rights to the legislative sphere of Parliament. It provides that
Part I applies to:
any Act of the Parliament of Canada enacted before or after the coming into force of this
Act, any order, rule or regulation thereunder, and any law enforced in Canada or in any
part of Canada at the commencement of this Act that is subject to be repealed, abolished or
altered by the Parliament of Canada.

Section 6, which the most recent printed revision of the federal statutes excluded
from the Bill of Rights, 24 provides that any act performed or authorized under the
authority of the War Measures Act 25 "shall be deemed not to be an abrogation,
abridgement or infringement of any right or freedom recognized by the Canadian
Bill of Rights." Thus, Part II of the Act defines the scope of the Bill of Rights.
Although not part of the B.N.A. Act, the Canadian Bill of Rights assumes a
26
place next to the other statutes enacted by both the United Kingdom Parliament
and the Canadian Parliament 2 7 which comprise Canada's Constitution. The Government responsible for the passage of the Bill of Rights offered three justifications
for not including the Bill in the B.N.A. Act. 28 First, in order to amend the B.N.A.
24.
25.

See CAN. REV. STAT. app. III (1970).
CAN. REV. STAT.

c. W-2 (1970).

See, e.g., The Statute of Westminister, 1931, 22 Geo. 5, c. 4, §§ 1-12.
See The Governor-General's Act, CAN. REV. STAT. c. G-14 (1970); The Supreme Court Act, CAN.
REV. STAT. C. S-19 (1970); The Yukon Act, CAN. REV. STAT. C. Y-2 (1970).
28. For a discussion of these arguments see W. TARNOPOLSKY, supra note 10, at 88-90.
26.
27.
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Act to include a Bill of Rights binding upon the provinces, it would have been
necessary to obtain the consent of the provinces. The Government did not believe
it could obtain this consent in a short time, and did not want to delay the passage
indefinitely. Second, even if a Bill of Rights had been included in the B.N.A. Act,
at the present moment it could be amended by the United Kingdom Parliament
upon a simple address of the Parliament of Canada. This is the way in which the
B.N.A. Act has been amended in the past. The Government did not feel that this
amending procedure was any more effective than the method it had chosen.
Finally, probably because of pride, no Canadian government since World War II
would have turned to the United Kingdom Parliament to enact a Bill of Rights for
Canada, even though compliance would have followed as a matter of course.
A fourth justification rests in the drafter's belief that, pursuant to the Diceyan
view of Parliamentary Supremacy, 29 a Bill of Rights could not be entrenched in
the Canadian Constitution. The Diceyan view, however, has fallen from the
graces of a majority of Canadian constitutional scholars since 1960. The emerging
view reasons that if a written Constitution determines lawmaking power then it
also may determine the limits to which that power may be exercised. In other
words, the Constitution may specify both the "manner and form" of Parliament's
ability to legislate in certain subject areas. Therefore, until a simple majority of
Parliament amends the Bill of Rights, its terms determine the operation of the laws
of Canada. 30 In the meantime, the only politically feasible change in the Canadian Bill of Rights concerns attempts to strengthen it, such as the proposed
Charter of Rights and Freedoms. To this extent, the Canadian Bill of Rights is as
entrenched in the Constitution as the Magna Carta, the 1689 Bill of Rights or the
3
United States Bill of Rights. '

IV
THE SUPREME COURT OF CANADA AND THE INTERPRETATION OF
THE CANADIAN BILL OF RIGHTS

Since its enactment in 1960 the Canadian Bill of Rights has played an important role in over twenty decisions of the Supreme Court of Canada. Even though
one cannot be happy with the way in which the majorities on the supreme court
have dealt with these cases, it should be pointed out that the Bill of Rights is just
over twenty-one years old.
Moreover, the Bill of Rights does not explicitly provide, as it could have, that
laws of Canada which are found to be inconsistent with the Bill should be invalid
29. See note 10 supra.
30. Since the Bill of Rights applies only to Parliament, its application to any particular statute may
be suspended by that statute's expression that it shall operate "notwithstanding the Canadian Bill of
Rights." B.N.A. Act § 2, 30 & 31 Vict., c. 3, § 2 (1867). Due to political considerations, however, Parliament could include such a provision only in circumstances so special that, in the absence of such a clause,
the judiciary would give the statute effect regardless of the Bill of Rights. The Public Order (Temporary
Measures) Act, Can. Stat. c. 2 (1970-72), stands as the sole example of Parliament's resort to the exculpatory clause in the twenty-one year life of the Canadian Bill of Rights.
31. See The Bribery Comm'r v. Ranasinghe, [1965] A.C. 172 (1964). See also W. TARNOPOLSKY,supra
note 10, at 92.
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or inoperative. Rather, it provides that laws shall be "so construed and applied"
as not to abrogate, abridge or infringe the fundamental freedoms therein recognized and declared. Furthermore, the inclusion in section 1, of a clause declaring
that the rights and freedoms "have existed and shall continue to exist," has caused
a certain ambiguity. The result is that the Canadian supreme court did not have
an obvious direction to test the validity of inconsistent legislation, nor an obvious
direction to hold it inoperative or invalid.
The most important case to come before the Supreme Court of Canada, not in
terms of its content, but because of its interpretation of the Canadian Bill of
Rights, was that of Regina v. Dybones.32 The issue in this case was section 94 of the

Indian Act, 33 which provided that an Indian who "is intoxicated. . . off a reserve"
is guilty of an offence punishable by a minimum fine of between ten and fifty
dollars, a prison term not exceeding three months or both. Drybones was found
drunk in a hotel, charged under the Indian Act, and sentenced to the minimum
fine. In his appeal, Drybones argued that the Indian Act contravened section 1(b)
of the Canadian Bill of Rights. Section 1(b) guarantees "equality before the law
and the protection of the law." The general law of the jurisdiction, the Northwest
Territories, punished similar offenses only if the offender appeared "in an intoxicated condition in a public place." Even if convicted under this law, an offender
faced no minimum fine, and a maximum prison term of only thirty days. The
Supreme Court of Canada divided six to three in favor of holding that the particular provision in the Indian Act was rendered inoperative by section 2 of the
Canadian Bill of Rights because it was contrary to section l(b) of the Bill of
Rights.
The three dissenting judges, frightened by the implications of the decision, did
not join the majority. Chief Justice Cartwright changed his views from an earlier
case, 34 in which he was the only member of the supreme court to come to the
conclusion that the Canadian Bill of Rights would render inconsistent legislation
inoperative, because he feared that this would place too onerous a task on every
judge in Canada. He seems to have ignored the responsibility of judges to invalidate legislation under the Colonial Laws Validity Act which continues to this day
because of the distribution of legislative power under the B.N.A. Act. Judge
Abbott felt that the delegation of authority implied by the majority decision could
be affirmed only with the plainest words. He did not find those words in section 2.
Judge Pigeon also expressed his fear of the responsibility placed on the courts if the
majority view applied. He felt that the words in section 1, referred to earlier, in
effect meant that no change was intended to the existing law. Moreover, he was
32. 9 D.L.R.3d 473 (1969). Comments on the Dr7ybones case are legion, therefore only a selection is
listed: Cavalluzzo,Judcia/Review and the Bill of Rihts. Drybones and its Aftermath 9 0SGOODE HALL L.J. 511
(1971); Marx, La declaration canadiente des droits et /'affate Dybones: perspectives nouvelles?, 5 REV. JURIDIQUE

TH MIS 305 (1970); Sanders, The Bill of'Rights and Indian Status, 7 U. BRIT. COLUM. L. REV. 81 (1972);
Sinclair, The Queen v. Thbones." The Supreme Court of Canada and the Canadian Bill of Rights, 8 0SGooDE HALL
L.J. 599 (1970); Smith, Regina v. Drybones and Equality Before the Law, 49 CAN. B. REV. 163 (1971); Tarnopolsky, The Canadian Bill of Rightsfrom Diefenbaker to Dybones, 17 MCGILL L.J. 437 (1971).
33.

CAN. REV. STAT. C. 1-6 (1970).

34.

Robertson and Rosetanni v. The Queen, 41 D.L.R.2d 485, 489 (1963).
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apprehensive that the whole Indian Act might be declared inoperative as being
contrary to the "equality before the law" clause in the Canadian Bill of Rights.
The majority, however, felt that the imperative language in section 2 requires the
courts to refuse to apply any law of Canada that infringed the Canadian Bill of
Rights unless Parliament expressly declared that the law which does so infringe
shall operate "notwithstanding the Canadian Bill of Rights." Mr. Justice Ritchie,
who gave the majority judgment, laid considerable stress on the non-obstante clause
in section 2. He indicated that Parliament would not add a completely superfluous clause, and felt that a "realistic meaning" must be given to the opening
paragraph of section 2. The non-obstante clause, he reasoned, was a clear indication
that Parliament intended that laws that do not contain this clause, and which
cannot sensibly be construed and applied so as not to abrogate, abridge or infringe
the rights and freedoms enumerated in the Bill, would be inoperative. 35
Although there are indications that the majority of the supreme court has
become alarmed over the implications of the Drybones decision, they have not in
any way detracted from the fundamental principle that legislation which can only
be construed and applied in a manner inconsistent with the Canadian Bill of
Rights is inoperative to the extent of such inconsistency.
It should not be presumed, however, that the Supreme Court of Canada seems
ready to find legislation to be inconsistent with the Canadian Bill of Rights. In
only two, or possibly three, other decisions has the Bill of Rights been applied to
protect the civil liberties of an accused. In each of these cases, the supreme court
was not compelled to hold that a law of Canada was inoperative, but rather was
36
able to "construe and apply" the law in conformity with the Bill of Rights.
With one exception, the Supreme Court of Canada, both before and after the
Drybones decision, has been able to "construe and apply" the laws in question so as
35. 9 D.L.R.3d at 482.
36. In one of these, Lowry and Lepper v. The Queen, 26 D.L.R.3d 224 (1972), the supreme court held
unanimously that when a court of appeal allows a crown appeal from an acquittal of an accused, it must
afford the accused every opportunity to be heard before passing sentence. The decision of the court, delivered by Mr. Justice Martland, emphasized the fair hearing clause, § 2(e), in holding that this right was
confirmed by the Canadian Bill of Rights. In another case, Leiba v. Minister of Manpower and Immigration, 23 D.L.R.3d 476 (1972), Mr. Justice Laskin, on behalf of the court, quashed a deportation order
because of noncompliance with the Immigration Act, CAN. REV. STAT. c. 1-2 (1970), and because the
prospective immigrant did not have the assistance of an interpreter, as required by § 2(q) of the Bill of
Rights.
In the third of these cases, Brownridge v. The Queen, 28 D.L.R.3d 1 (1972), the court was concerned
with § 223(2) [now Criminal Code, CAN. REV. STAT. c. C-34, § 235(2) (1970)] which makes punishable
failure or refusal, without reasonable excuse, to comply with a police officer's request for a breath sample.
In this case the accused had been arrested for impaired driving and, upon arrival at the police station, had
requested an opportunity to speak with his lawyer. The police refused him this opportunity and he then
refused to give a breath sample. Two hours later, after having spoken with his lawyer, he requested an
opportunity to give a sample of his breath and this offer was refused. He was then charged under § 223(2).
By a majority of six to three, the Supreme Court of Canada held that the conviction should be quashed
on the ground that "it would run contrary to the provisions of [The Bill of Rights] to hold that denial to a
man under arrest of 'the right to retain and instruct counsel without delay' was incapable of constituting a
reasonable excuse for failing to comply with the demand under § 223 of the Criminal Code." 28 D.L.R.3d at 9.
Mr. Justice Laskin, in a judgment concurred in by Mr. Justice Hall, agreed with the result but suggested that the case raised a larger issue. He stated that § 2(c)(ii) of the Canadian Bill of Rights sets up a
protection which is independent of the phrase "without reasonable excuse" in § 223(2) of the Criminal
Code. 28 D.L.R.3d at 18.
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not to conflict with the Canadian Bill of Rights. In this exception, Hogan v. The
Queen,37 although a clear conflict was found, a remedy was not. These results have
been achieved through a number of interpretive principles which I have called:
(1) the "it may be a right but there is no remedy" principle; (2) the "Canadians
have nothing useful to learn from Americans" principle and (3) the "frozen concepts" principle.
The "It May Be a Right, But There is No Remedy" Principle

A.

The Supreme Court of Canada diminished the possible effect of the Canadian
Bill of Rights in one of its most unfortunate decisions, Hogan v. The Queen. Even
though all nine members of the court recognized that the action of the police in
this case constituted a contravention of the right to retain and instruct counsel
without delay, only two of the nine members were prepared to acknowledge that
the judiciary had an available remedy developed by common law courts in the
United States, namely, power to exclude the evidence obtained by government
agents who abused the protections for an accused.
In this case, the accused was charged under the Criminal Code for having control of a motor vehicle while having a blood alcohol level greater than .08. While
driving with his girlfriend, Hogan was stopped by a police constable, who
demanded that Hogan accompany him to the police station to provide a breath
sample. Upon arrival, Hogan asked his girlfriend to call his lawyer. While Hogan
was waiting for the breathalyser test, he heard his counsel arrive at the station. He
requested permission to consult with his lawyer before taking the test, but the
officer in charge told him that he did not have such a right and that if he refused
to take the test he would be charged for refusal to comply. Thereupon, the test
was administered. At trial it was contended that this evidence was inadmissible
because it was obtained in violation of the right to counsel in section 2(c)(ii) of the
Bill of Rights. However, the trial judge rejected the argument and the accused
was convicted. His appeals, all the way up to and including the Supreme Court of
Canada, were dismissed.
As in so many of the decisions of the supreme court concerning the Bill of
Rights, Mr. Justice Ritchie gave judgment on behalf of the majority. Since the
evidence was in his opinion, "clearly admissible at common law," he ruled that the
courts "were correct in accepting it in accordance with the rules of evidence governing the trial of criminal cases as they presently exist in this country. ' 38 He did
refer to the Dybones case to the effect that "any law of Canada which abrogates,
abridges or infringes any of the rights guaranteed by the Canadian Bill of Rights
should be declared inoperative and to this extent it accorded a degree of paraNevertheless, he asserted that
mountcy to the provisions of that statute."
"whatever view may be taken of the constitutional impact of the Bill of Rights," it
did not necessarily mean that a breach of one of the provisions of that Bill would
justify "the adoption of the rule of 'absolute exclusion' on the American model
37.
38.

48 D.L.R.3d 427 (1974).
Id. at 433.
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which is in derogation of the common law rule long accepted in this country. '39
He preferred the reasoning of Lord Hodson in King v. The Queen.4° In interpreting
section 19 of the Jamaican Constitution, which provided that "no person shall be
subjected to the search of his person or his property or the entry by others on his
premises," 41 Lord Hodson stated:
This constitutional right may or may not be enshrined in a written constitution, but it
seems to their Lordships that it matters not whether it depends on such enshrinement or
simply upon the common law as it would do in this country. In either event the discretion
of the court must4 2be exercised and has not been taken away by-the declaration of the right
in written form.

Once again, a majority of the Supreme Court of Canada adopted the opinion
of a court faced with entirely different circumstances, one that does not have experience in its own country with a written Constitution or a modern Bill of Rights,
and applied that opinion in preference to the opinion of the United States
Supreme Court which has had years of experience in interpreting a written Bill of
Rights, or even in preference to devising a logical sequence to their Own previous
judgments. Only Chief Justice Laskin discussed the underlying issues and the
policy alternatives which were clearly before the court:
The present case does not involve this Court in any reassessment of the principles underlying the admissibility of the illegally obtained evidence as they developed at common law.
We have a statutory policy to administer, one which this Court has properly recognized as
giving primacy to the guarantees of the Canadian Bill of/Rghts by way of a positive suppressive effect upon the operation and application of federal legislation: see The Queen v.
Drybones. The result may be, as in Drybones, to render federal legislation inoperative or, as
in Brownridge, federal legislation43may become inapplicable to the particular situation while
otherwise remaining operative.

With the greatest respect to the majority, even if the Canadian Bill of Rights
was deemed to be a mere statutory enactment it is impossible to understand how
the majority could agree with Lord Hodson that the discretion of the Court, which
is based upon a common law rule, "has not been taken away by the declaration of
the right in written form."'44 This statement may be true in the United Kingdom,
but it just cannot be the case in Canada. The Hogan opinion brings us to the
following anomalous result: if one follows the D.ybonescase, then an enactment in
the Criminal Code, which would provide that a request to "retain and instruct
counsel without delay" could be denied in compelling an accused to take a
breathalyser test, would be declared inoperative because it is inconsistent with the
Canadian Bill of Rights, but when that transgression does not have legislative
sanction, in that it merely takes place because of police initiative, then the
Canadian Bill of Rights would be ignored.
The whole of the reasoning given by Mr. Justice Ritchie for rejecting the American exclusionary rule, which had been adopted in Mapp v.Ohio ,'45is as follows:
39. Id. at 434.

40. [19691 1 A.G. 304 (1968).
41.

Id.

42. Id.at 319.
43. 48 D.L.R.3d at 438 (Laskin, C.J., concurring in part and dissenting in part) (footnotes omitted).
44. [1969] 1 A.C. at 319.
45. 367 U.S. 643 (1961).
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These American cases, however, turn on the interpretation of a Constitution basically different from our own and particularly on the effect to be given to the 'due process of law'
provision of the 14th Amendment of that Constitution for which I am unable to find any
counterpart in the British North
America Act, which is the source of the legislative authority of
46
the Parliament of Canada.

Chief Justice Laskin provided two fundamental responses to this rejection.
First, the exclusionary rule was developed to enforce the guarantees not only
against the States through the fourteenth amendment, but also against Congress
through the first eight amendments, partzcularly the fourth. Second, as far as the
rule itself is concerned, the Chief Justice asserted:
The American exclusionary rule, in enforcement of Constitutional guarantees, is as much a
judicial creation as was the common law of admissibility. It is not dictated by the Constitution, but its rationale appears to be that the constitutional guarantees cannot be adequately
served if their vindication is left to civil actions in tort or criminal prosecutions, and that a
rights can best be held by
check rein on illegal police activity which invades constitutional
47
excluding evidence obtained through such invasions.

The response of the Chief Justice to a possible contention that exclusion of relevant
evidence may not be the way to control illegal police practice appears to be
unanswerable:
[Wihere constitutional guarantees are concerned, the more pertinent consideration is
whether those guarantees, as fundamentals of the particular society, should be at the mercy
of law enforcement officers and a blind eye turned to their invasion because it is more
important to secure a conviction. The contention that it is the duty of the Courts to get at
the truth has in it too much of the philosophy of the end justifying the means; it would
equally challenge the present law as to confessions and other out-of-court statements by an
accused. In the United States, its Supreme Court, after weighing over many years whether
other methods than exclusion of evidence should be invoked to deter illegal searches and
seizures in state as well as in federal prosecutions, 48
concluded that the constitutional guarantees could best be upheld by a rule of exclusion.

His response to an argument that the Canadian Bill of Rights might not be,
strictly speaking, a constitutional instrument and that it does not embody any
sanctions for the enforcement of its terms, was quite simply that the Drybones case
had established the impact of the enactment and that "it must be the function of
the Court to provide" these sanctions in the light of that impact. He went on to
say that since there was no doubt about the denial of access to counsel in violation
of section 2(c)(ii) of the Bill of Rights, the courts must apply a sanction:
We would not be justified in simply ignoring the breach of a declared fundamental right or
in letting it go merely with words of reprobation. Moreover, so far as denial of access to
counsel is concerned, I see no practical alternative to a rule of exclusion if any serious view
49
at all is to be taken, as I think it should be, of this breach of the Canadian Bill of Rghts.

Nothing can be added to what must be one of the most lucid, persuasive and
powerful judgments of the Chief Justice concerning the Canadian Bill of Rights.
46. 48 D.L.R.3d at 433-34.
47. Id. at 442-43.
48. Id. at 443.
49. Id. at 443-44.
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The "Canadians Have Nothing Useful to Learn From Americans" Principle

B.

The comments of Mr. Justice Ritchie dismissing the possible consideration, on
its merits, of the adoption of the American "exclusionary rule" in the Hogan case, is
not the first nor the last time that a majority of the Supreme Court of Canada has
adopted such an approach. As early as Smythe v. The Queen 50 in 1971, Chief Justice
Fauteux similarly dismissed American authorities as being "of no assistance in
view of the differences existing between the systems of government obtaining in
Canada and in the United States of America. '5 1 He gave no further explanation
of this assertion except to point out that, pursuant to section 132(2) of the Income
Tax Act, 52 the option of an Attorney General to proceed by way of indictment
rather than by way of summary conviction, operated in a different context than in
the United States where "the distinction between a felony and a misdemeanour
'53
still obtains.
The more recent decision in Regina v. Miler and Cockrie/154 concerned "the cruel
and unusual treatment or punishment" clause of section 2(b) and the death penalty, which had not yet been abolished. Mr. Justice Ritchie again rejected American authorities in the following terms:
Although the phrase "cruel and unusual punishments" is to be found in the English BIll of
Rights of 1688 and the use of the words "cruel and unusual" in this context in both the
Canadian Bill of Rights and the United States Constitution no doubt owes its origin to that
source, I am nonetheless satisfied that these two latter documents differ so radically in their
judgments rendered in interpretation of one are of little value in
purpose and content that
55
interpreting the other.

Again, he gave no explanation for this assertion. Nor did he adopt the decision
of the British Columbia Court of Appeal, where Judge Robertson gave three reasons for his rejection of American precedents: (1) the United States Supreme Court
refers to debates as a method of interpretation; (2) American decisions make use of
"a philosophical and political discussion that extends progressively beyond the
ordinary meaning of the words, a method that we do not use in interpreting statutes-" and (3) this difference "in means and method" is a result of the inclusion of
the Bill of Rights in the Constitution of the United States, whereas the Canadian
'56
Bill of Rights is "a statute enacted by a legislative body."
Surely one must expect the highest court of Canada to explain why decisions of
the United States Supreme Court are totally inapplicable. Can it be said categorically that the American experience is of no value? Even though the Supreme Court
of Canada must formally ignore debates of Parliament and its committees in interpreting legislation, it must be obvious that several of the clauses included in the
Canadian Bill of Rights are similar to those in the American Bill. It is true that
there are many differences. The American Bill is part of the basic constitutional
document, which is not the case in Canada. There is also a different separation of
powers, and a different balance between the institutions of government. However,
50.
51.
52.
53.
54.
55.
56.

19 D.L.R.3d 480 (1971).
Id. at 485.
CAN. REv. STAT. c. 148 (1952).
19 D.L.R.3d at 485.
70 D.L.R.3d 324 (1977).
Id. at 345.
Regina v. Miller and Cockriell, 63 D.L.R.3d 193, 243-44 (1976).
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both Canada and the United States are federal states, unlike the United Kingdom.
Further, although judicial review was never as extensive in Canada as in the
United States, it was certainly always more extensive than in the United
Kingdom. It is probable that Canadian courts would continue to defer more to
Parliamentary opinion than the United States Supreme Court would to congressional opinion. However, these factors do not justify ignoring American decisions
for some guidance as to the meanings of expressions which are similarly worded,
especially when in both Bills of Rights the expressions have their source in earlier
English statutes or the common law, like the "cruel and unusual treatment or punishment" clause.
It is rather ironic that the one occasion when Mr. Justice Ritchie did adopt an
American opinion, he adopted a dissenting opinion that interpreted the First
Amendment nonestablishment clause, a portion of the American Bill of Rights
which is probably least applicable to the Canadian Bill of Rights. That clause
represents what must be one of the most important differences between Canada
and the United States. As Professor Schmeiser has pointed out, 57 historically
Canada has had established religions, even if it does not have them today. Yet, in
the 1963 case of Robertson and Rosetanni'v. The Queen,58 Mr. Justice Ritchie made his
only reference to a decision of the United States Supreme Court supporting his
own interpretation of the Canadian Bill of Rights. On that occasion he said:
Although there are many differences between the constitution of this country and that of
the United States of America, I would adopt the following sentences from the dissenting
judgment of Frankfurter, J. in Board of Education v. Barnette, as directly applicable to the
"freedom of religion" existing in this country both before and after the enactment of the
CanadianBill of Rghts:
"The Constitutional protection of religious freedom terminated disabilities, it did not
create new privileges. It gave religious equality, not civil immunity. Its essence is freedom
to religious dogma, not freedom from conformity to law because of relifrom conformity
59
gious dogma."

Here, the analogy should be questioned. It is certainly less apt an analogy than
could be drawn between the "cruel and unusual treatment or punishment" clause
considered in the M'ller and Cockrzell case 6° and the equivalent phrase in the
American Bill of Rights particularly when, as Mr. Justice Ritchie acknowledged:
The phrase "cruel and unusual punishments" is to be found in the English Bill of Rights of
1688 and the use of the words "cruel and unusual" in this context in both the Canadian Bill
ofRights and the United States Constitution no doubt owes its origin to that source. .... 61

C.

The "Frozen Concepts" Principle

This interpretational principle seems to have evolved from the view that, since
section 1 of the Canadian Bill of Rights refers to rights and freedoms which "have
existed and shall continue to exist," reference must be made to the date when the
Bill was enacted in order to determine its meaning. Since the opening paragraph
of section 2 makes reference to the "rights and freedoms... herein recognized and
57.

See SCHMEISER, supra note 12, at 54.

58.
59.
60.
61.

41 D.L.R.2d 485 (1963).
Id. at 493.
70 D.L.R.3d 324 (1977).
Id. at 345.
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declared," no new rights were created by the Bill of Rights. Furthermore, since
only "existing" rights were protected, any feature of Canadian law which was in
existence when the Bill of Rights was enacted, such as the death penalty, or (presumably) whipping, could not possibly be found to be contrary to the Bill.
The Robertson and Rosetanni case was the starting point for this proposition. In
order to determine whether the imposition of Sunday observance in the Lord's
Day Act was in conflict with the "freedom of religion" set out in section 1(c) of the
Canadian Bill of Rights, Justice Ritchie asserted: "It is to be noted at the outset
that the Canadian Bill of Rights is not concerned with 'the human rights and
fundamental freedoms' in any abstract sense, but rather with such 'rights and free'62
doms' as they existed in Canada immediately before the statute was enacted.
When, in the Dgrbones case, it was suggested that the rights and freedoms recognized by the Bill of Rights "must have reference to and be circumscribedby the laws
of Canada as they existed on the 10th of August, 1960, when the Bill was
passed," 63 Justice Ritchie specifically rejected such an interpretation of his earlier
judgment. He declared that the earlier case was not to be "any authority for the
suggestion that the Bill of Rights is to be treated as being subject to federal legislation existing at the time of its enactment. '64 In fact, he specifically went on to
make reference to both sections 2 and 5 to assert that the Bill of Rights applied to
"every law of Canada enacted before or after the coming into force of the Bill,
unless Parliament makes an express declaration to the contrary." 6 5
Accordingly, in giving the majority judgment in Curr v. The Queen, 66 Justice
Laskin started out with the following propositions:
[F]irst, the Canadan Bill of Rikhts did not freeze the federal statute book as of its effective
date, which was August 10, 1960; and, second, federal law enacted after the date of the
6 7 federal law may be found to run foul of the
Canadian Bill of Rights as wellBill
as of
preexisting
Rights.
prescriptions of the Canadian

Mr. Justice Ritchie, however, specifically based his agreement in the result
achieved on his "understanding that the meaning to be given to the language
employed in the Bill of Rights is the meaning which it bore in Canada at the time
when the Bill was enacted." Thus, he defined the "due process of law" clause in
section 1(a) of the Bill as meaning "according to the legal processes recognized by
68
Parliament and the courts in Canada."
In a subsequent decision, Attorney General of Canada v. Lave/l, 69 Justice Ritchie
approved the statements made by him and Justice Laskin in the Curr case. Thereupon, in deciding how the "equality before the law" clause in section 1(b) was to
be interpreted, he made reference to the "rule of law" phrase in the preamble of
the Bill, which led him to consider the definition of the latter phrase in the twenty62.
63.
64.
65.
66.
67.
68.
69.

Robertson and Rosetanni v. The Queen, 41 D.L.R.2d 485, 491 (1963).
Regina v. Drybones, 9 D.L.R.3d 473, 482 (1969).
Id. at 484.
Id. at 485.
26 D.L.R.3d 603 (1972).
Id. at 609.
Id. at 607.
38 D.L.R.3d 481 (1973).
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first edition of STEPHEN'S COMMENTARIES ON THE LAWS OF ENGLAND, published
in 1950, which in turn led him to a definition given to these phrases by Dicey in
1885 as meaning only that everyone, whether government official or private citizen, has equal standing before the courts.70
This approach was carried a step further by Judge Martland in Regina v. Burnshi'ne.71 In the course of developing one of three reasons why he did not find the
impugned legislation to be contrary to the Bill of Rights, Judge Martland suggested that section 1, by its express wording, declared and continued "existing"
rights and freedoms: "It was those existing rights and freedoms which were not to
be infringed by any federal statute. Section 2 did not create new rights. Its purpose was to prevent infringement of existing rights. It did particularize. . . certain
rights which were a part of the rights declared in [section] 1 . . ."72 It was this
reasoning to which Justice Ritchie specifically referred in the Mller and Cockriell
case for his two propositions that: (1) "[t]he effect of [section] 2(b) of the Bill of
Rights must be considered in light of [section] 1;" 73 and (2) "[section] 2 did not
'74
create new rights."
Not only is this interpretation severely detrimental to any possible application
of the Canadian Bill of Rights, but also it is submitted that: (1) it does not accord
with the spirit of constitutional adjudication by the Judicial Committee of-the
Privy Council; (2) it is contrary to the very text of the Bill; and (3) it contradicts a
number of other majority decisions of the Supreme Court of Canada with respect
to the Bill of Rights.
1. The Privy Council An interpretation of the Canadian Bill of Rights which
"freezes" the meanings to be given it to concepts as they were understood in 1960
is similar to the approach taken by the Supreme Court of Canada in 1928 when it
decided that the word "persons" in section 24 of the B.N.A. Act did not include
women. 7 51n coming to that conclusion, all of the judges devoted considerable time
to deducing what the word "persons" could possibly have meant in 1867, or even
earlier in Canadian constitutional history, rather than making an attempt to give
it a contemporary meaning, which is what the Judicial Committee of the Privy
Council did when the case came before it as Edwards v. Attorney Generalfor Canada.76
2. The Text of the Bi// of Rights. A textual analysis of the Bill leads one to conclude
that it did not declare only "existing" rights and freedoms, because to so conclude
would result in a legislative lie. Quite simply, discrimination by reason of "race"
and "national origin", as well as "sex", had existed. As late as 1940 the Supreme
Court of Canada held that, apart from the position regarding hoteliers and
common carriers, neither the common law nor the civil law prohibited discrimina70. Id. at 493-95.
71. 44 D.L.R.3d 584 (1974).
72. Id. at 592-93.
73. Regina v.Miller and Cockriell, 70 D.L.R.3d 324, 342 (1977).
74.

75.
276.
76.

Id. at 343.

Reference re Meaning of the Word "Persons" in section 24 of the B.N.A. Act, [1928] Can. S. Ct.
[1930] A.C. 124 (1929).

Page 169: Summer 19811

CANADIAN

CHARTER OF RiGHTs

tion.17 Both federal and provincial legislatures denied the franchise to people of
African, Asiatic and native origin, as well as to women. Moreover, many other
forms of legislative discrimination existed as well. Therefore, although one can
assert that the rights listed in paragraphs (a) through (f) of section 1 had "existed"
for some people in Canada, they certainly did not exist "without discrimination by
reason of race, national origin, colour, religion or sex." The only possible construction of the opening paragraph of section 1, then, is that the rights therein named,
which had existed for some people, should thenceforth exist without discrimination.
Therefore, the rights named were not "existing" rights: they were new rights!
A reading of the opening paragraph of section 2 leads to the same conclusion.
The first part of this opening paragraph does refer to rights and freedoms declared,
but the second part refers "in particular" to a number of rights which are then
enumerated. Unless some of these rights are considered as new rights, one is again
forced to construe a legislative lie. For example, need one do more than recall the
experience of the Japanese-Canadians at the end of World War II, when the right
of the Canadian government to "deport" Japanese citizens and "exile" JapaneseCanadian citizens was upheld, 78 to realize that the prohibition against "arbitrary
detention, imprisonment or exile" in section 2(a) was not a right "in existence"
before 1960? Furthermore, neither the right to counsel when a person is compelled
to give evidence before a court, tribunal, commission or other board (section 2(d)),
nor the right to an interpreter (section 2 (g)), could be asserted before 1960. All of
these facts indicate that section 2 is no more concerned with rights "existing" in
1960 than is section 1.
3. Decisins of the Supreme Court of Canada Which Are Incompatible With a "Frozen Concepts"Interpretation. References have already been made to the majority decision in
the Curr case, 79 which clearly rejected the notion that 1960's concepts were controlling. In the Hlogan 80 case, not only did Mr. Justice Ritchie say nothing about
"existing" rights, but by spending so much time on the issue of the admissibility of
the illegally obtained evidence, he must have assumed that the Canadian Bill of
Rights had established a new right, namely, the right to obtain and instruct
counsel upon arrest or detention. Therefore, both he, for the majority, and clearly
Chief Justice Laskin, for the minority, assumed that the Bill of Rights did not deal
with "existing" rights, but rather with the new right to counsel.
Finally, as mentioned several times earlier, the Dbones81 decision has never
been questioned. In fact it has been repeatedly reaffirmed. If one considers the
Drybones case from the point of view of "existing" rights and 1960's concepts, one
must recall that the provisions in the Indian Act regarding the consumption of
alcohol by Indians had been in existence since the nineteenth century. Therefore,
when the court concluded that the provisions contravened the "equality before the
law" clause of section 1 of the Bill of Rights, it could not possibly have been giving
77.
78.
79.
80.
81.

Christie v. York Corp., [1940] 1 D.L.R. 81 (1939).
Co-operative Comm. on Japanese-Canadians v. Attorney Gen. of Can., [1947] A.C. 87 (1946).
Curr. v. The Queen, 26 D.L.R.3d 603 (1972).
Hogan v. The Queen, 48 D.L.R.3d 427 (1974).
Regina v. Drybones, 9 D.L.R.3d 473 (1969).

LAW AND CONTEMPORARY PROBLEMS

[Vol. 44: No. 3

an interpretation to that clause which would have been known in 1960 or for more
than three-quarters of a century before that.
If one now returns to the Mi//er and Cockrie/a 2 case, one sees that the assertion
there of 1960's concepts has a rather slim basis of authority and flies in the face of
majority decisions, including those rendered by Mr. Justice Ritchie. Moreover,
the application of the "frozen concepts" principle in that case led to some rather
odd rationalizations. Mr. Justice Ritchie noted that on three occasions since the
enactment of the Bill of Rights, Parliament had amended the provisions of the
Criminal Code defining the types of culpable homicide that were to be punishable
by death. The first of these amendments came within a year after the passage of
the Bill. In the light of these amendments, and in the light of his "frozen concepts" interpretation, Mr. Justice Ritchie appears to have given a very surprising
application to the non-obstante clause in section 2. After noting that none of the
amendments to the death penalty provisions contained a declaration to operate
"notwithstanding the Bill of Rights," Justice Ritchie observed that since Parliament's decision "to retain the death penalty as part of the Criminal Code after the
enactment of the Bill of Rights" constituted "strong evidence of the fact that it had
never been intended that the word 'punishment' as employed in ... 2(b) should
preclude punishment by death."8' 3 Could he have meant that the absence of the
non-obstante clause in legislation enacted after the Bill of Rights means not only
that Parliament did not believe its own legislation was contrary to the Bill, but
also that the courts must so conclude? If so, we have reached the point where the
Bill of Rights could never have any effect! On the one hand, according to the
express terms of section 2, inclusion of the clause excludes the application of the
Bill. On the other hand, the absence of the clause in legislation enacted after the
Bill means that no provision of the Bill of Rights could possibly be contrary to
such legislation because Parliament did not think so and so left the clause out.
The dilemma, arising out of the majority decision in the Miller and Cockiell
case, illustrates clearly the unworkability of an approach to the interpretation of
the Canadian Bill of Rights which relies upon the "frozen concepts" of 1960.
Moreover, as asserted earlier, it was not a proposition which prior to the Mi/ler and
Cockrie// case had the weight of authority behind it.
4. The Proposed Charter of Rights and Freedoms Assessed in the Light of the Experience
with the Canadian Bill of Rights. In attempting to predict whether the Charter, as
agreed to on November 5th, 1981, will overcome the deficiencies that have been
noted in the lack of application of the existing Bill of Rights, three main criteria
should be considered: (1) constitutional status, (2) content; and (3) measures of
enforcement.
a. constitutional status. One of the reasons given by various majorities of the
Supreme Court of Canada for avoiding giving the Canadian Bill of Rights an
overriding effect is that it is not a "constitutional" bill; that it is merely statutory,
or at most "quasi-constitutional. 8 a4 The Charter constitutes Part I of the proposed
82.
83.
84.

Regina v. Miller and Cockriell, 70 D.L.R.3d 324 (1977).
Id. at 344.
See, e.g., Regina v. Burnshine, 44 D.L.R.3d 584, 590 (1974) (opinion of Martland, Jr.); Curr v. The
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Constitutional Act of 1981.s35 Therefore, if a Bill of Rights must clearly be a part of
the basic constitutional text in order to convince the Canadian judiciary to give it
overriding effect, then to that extent the Charter is a major advance.
Furthermore, as noted above, the existing Bill of Rights does not apply to the
provinces. Although all ten provinces have antidiscrimination statutes, only Saskatchewan,8 6 Alberta 8 7 and Quebec 88 have Bills of Rights which cover the political civil liberties (fundamental freedoms), and only Quebec and
Saskatchewan8 9have provisions which guarantee the legal civil liberties (protection
against abuse in the administration of justice). Therefore, considering that, as outlined earlier, one of the fundamental principles of the Parliamentary system of
government in Canada is that the legislatures are supreme within their jurisdiction, there is at the moment absolutely no constitutional limitation on seven of the
provinces from restricting fundamental freedoms, and on eight of them from
restricting legal civil liberties. As a result, since the proposed Canadian Charter of
Rights and Freedoms would apply to the provinces, it contributes a major
advance.
b. content. Even though constitutional status would, prima facie, give the
Charter overriding power, it does so only if the actual words so provide. It has
been pointed out that, in its decisions, the Supreme Court of Canada has discovered (or created?) two main deficiencies in the existing Bill of Rights. The first is
that section 1 declares that the rights and freedoms which are listed "have existed
and shall continue to exist," which has led to the "frozen concepts" interpretation.
The second is that Section 2 merely provides that laws of Canada shall "be so
construed and applied" as not to be inconsistent with the rights and freedoms
recognized in the Bill. In contrast, section 52(1) of the proposed Constitution Act,
1982, proclaims that: "The Constitution of Canada [including, of course, the
Charter of Rights and Freedoms] is the supreme law of Canada, and any law that
is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect." 9 It is to be hoped that the timidity and obfuscation
of the existing Bill will be replaced by the explicit primacy of the proposed
Charter.
Queen, 26 D.L.R.3d 603, 613 (1972) (opinion of Martland, J.); Robertson and Rosetanni v. The Queen, 41
D.L.R.2d 485, 491-92 (1963) (opinion of Ritchie, J.).
85. The Constitution Act, 1981, constitutes schedule B of the Canada Act which the proposed resolution, adopted by the House of Commons on December 2, 1981, requests the United Kingdom Parliament
to enact.
86. The Saskatchewan Human Rights Code, Sask. Stat., c. S-24.1 (1979).
87. The Individual's Rights Protection Act, Alta. Stat., c. 2 (1972).
88. Charter of Human Rights and Freedoms, QuE. REV. STAT.,C. 12 (1977).
89. The Saskatchewan Human Rights Code, Sask. stat. c. S-24.1 (1979), is relatively narrow. Section
7 is the only legal rights provision. It reads as follows:
Every person and every class of persons shall enjoy the right to freedom from arbitrary arrest or
detention , and every person who is arrested or detained shall enjoy the right to an immediate judicial
determination of the legality of his detention and to notice of the charges on which he is detained.
90. An Act to give effect to a request by the Senate and House of Commons of Canada (Canada Act),
52(1). Schedule B of this Act sets out the Constitutional Act, 1982, and the Canadian Charter of Rights
and Freedoms is contained in Part I of the Constitutional Act, 1982 [hereinafter cited as Constitution Act,
1982].
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It is beyond the scope of this paper to deal with all of the ways in which the
proposed Charter is a change from the existing Bill. However, it should be noted
that, with respect to the "legal rights," the main lacunae which are proposed to be
filled are the rights to be free from "unreasonable search and seizure" (section
8(1)); to be informed of the right to retain and instruct counsel upon arrest or
detention (section 10(b)); to be tried by jury for offences carrying a maximum

penalty of imprisonment for five years or a more severe punishment (section 11 (f));
to be protected against retroactive punishment (section 11 (g)); and to be protected
against double jeopardy (section 11 (h)).
The provisions which probably received the greatest attention from lobbying
groups, particularly the various associations of women and handicapped persons,
were the three equality rights sections. The first of these is section 15 which
provides:
(1) Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental
or physical disability.
(2) Sub-section (1) does not preclude any law, program or activity that has as its object the
amelioration of conditions of disadvantaged individuals or groups including those that are
disadvantaged because9 1of race, national or ethnic origin, colour, religion, sex, age or mental
or physical disability.

In addition, the equivalent of an Equal Rights Amendment is set out in section 28:
"Notwithstanding anything in this Charter, the rights and freedoms referred to in
it are guaranteed equally to male and female persons."' 92 Finally, section 27, which
is peculiarly Canadian, provides: "This Charter shall be interpreted in a manner
consistent with the preservation and enhancement of the multicultural heritage of
93
Canadians."
Although section 15(1) may seem to be the camel that a committee produces
when attempting to design a horse, it is understandable in the light of the
restricted effect given by the Supreme Court of Canada in interpreting the
"equality before the law" clause in section 1(b) of the Canadian Bill of Rights.
First, in response to Mr. Justice Ritchie's judgment in the Lavell case, 94 wherein he
implied a distinction between the "equality before the law" clause and unequal
treatment "under the law", section 15(1) includes protection for equality "under
the law." Second, to the extent that Mr. Justice Ritchie also confined the
"equality before the law" clause to the Dicey definition of 1885, the legislative
draftsmen added the American "equal protection" clause. Third, since Mr. Justice Ritchie, in a case 95 dealing with unemployment insurance benefits, rejected a

contention that distinctions made with respect to pregnant women contravened
the "equality" clause, on the ground that the distinctions "involved a definition of
91. Id. § 15.
92. Id. § 28.
93. Id. § 27.
94. This view was given added impetus by Chief Justice Jackett in Re Prata and Minister of Manpower and Immigration, 31 D.L.R.3d 465, 473 (1972).
95. Bliss v. Attorney Gen. of Can., 92 D.L.R.3d 417, 423 (1978).
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the qualifications required for entitlement to benefits," section 15(1) includes a
clause providing for "equal benefit of the law."
Furthermore, with respect to section 15(1), it must be noted that the four
"equality" clauses are now to apply "without discrimination and, in particular
without discrimination based on" a number of specified grounds. If one were to
equate the "valid federal purpose" test, which was evolved for the "equality before
the law" clause in the Canadian Bill of Rights, to the "minimal scrutiny" test of
the United States Supreme Court, then one must conclude that the listed grounds,
at least other than "age," "mental disability," and "physical disabiity," must now
be considered subject to "strict scrutiny" as being "inherently suspect." Because of
the specification of "sex" in section 15(1) and the overriding nature of section 28,
"sex" must be considered to have joined "race, ....
national or ethnic origin" and
"religion" as being "inherently suspect," at least with respect to the rights and
freedoms set out in the Charter. Since bonafide qualifications and requirements for
distinctions based on age and mental or physical disability are more readily evident, they might not be considered to be "inherently suspect," but rather subject
to an "intermediate scrutiny" test.
As far as subsection (2) of section 15 is concerned, it is unquestionable that, in
Canada, "affirmative action programs" do not contravene the equality clauses in
subsection (1). Even though both the Regents v. Bakke 9 and United States Steel
Workers v. Weber 97 cases were decided on the basis of the Civil Rights Act of 1964,
rather than the Equal Protection Clause of the fourteenth amendment, they created enough suspicion that Canadian courts might find such programs to contravene equality clauses that the draftsmen decided to be absolutely certain of
avoiding this result.
Finally, section 27 purports to constitutionalize a policy declared by the government of Canada in 1971 to forward the principle of "bilingualism within a
multicultural" context. Since by the nineteenth century, it became evident that
the French-speaking inhabitants of Canada could not be assimilated, and later
immigrants (whose descendants now comprise around 28 percent of the population) claimed equality of status with those descended from French and British
immigrants, whose "founding" status was achieved later than that of the native
peoples, the official government policy has been to protect the ethnic plurality of
the country. This plurality has been described as a "cultural mosaic" in contrast
to the American "melting pot." Even though Canada's "mosaic" may be rather
"vertical," to the advantage of those of British stock, nevertheless, section 27 of the
new Charter now gives constitutional status to what was merely proclaimed government policy. It could play a role in interpretation of section 15, to the extent
that ethnocultural groups can show disadvantage. It can certainly form the basis
of claims for government funding of culturally-related programs.
One of the provisions which caused the greatest discussion before the Special
Joint Committee on the Constitution was the proposed section 1. In its original
96.
97.

438 U.S. 265 (1978).
443 U.S. 193 (1979).
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version, as submitted on October 6, 1980, it would have provided: "The Canadian
Charterof Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits as are generally accepted in a free and democratic society with a parliamentary system of government." 98 Clearly, this
provided too wide an exception. Although International Bills of Rights such as the
European Convention on Human Rights, to which all the West European countries, including the United Kingdom, are subject and the International Covenant
on Civil and Political Rights, to which Canada has been subjected since ratification in 1976, provide for limitations clauses, these are more narrowly framed: (1)
they are only those which are "prescribed by law;" (2) they are only those which
are proved to be "necessary" in a free and democratic society; and (3) they are
only those which apply during times of emergency. Even then, when legal civil
liberties might be limited, there are certain nonderogable rights, such as that not
to be subjected to cruel or unusual treatment or punishment.
In all these ways the proposed section 1 fell below international standards.
Even apart from these standards, the permissible limitations were so wide that one
could literally "drive a tank through them." How could one argue that a democratically elected legislature, which enacts a certain restriction by majority vote,
has not thereby enacted a piece of legislation that is "generally accepted"? Most of
the actions in our history which are now looked upon as infringements of human
rights were certainly at least generally, if not overwhelmingly, accepted at that
time. As section 1 was proposed, it was impossible to contemplate any restriction
being placed upon the legislatures and Parliament by the proposed Charter. In
response to all of this criticism, the government proposed a new version which
reads: "The Canadian Charter of Rights and Freedomsguaranteesthe rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society. ' 99
Although this version still suffers from the defect that it does not explicitly
protect the legal rights against limitation in normal times, and does not provide
certain rights are nonderogable even in time of emergency, there is no question but
that the present wording should permit that kind of an argument to be made to
and accepted by the courts.
In view of the accord reached on November 5, the subject of a "limitations"
clause cannot be left without reference to the agreement to provide for a nonobstante provision (section 33), whereby all the legislatures and Parliament can
specify that their laws shall operate "notwithstanding the Canadian Charter of
Rights and Freedoms." One might ask whether such a non-obstante clause is necessary when section 1 of the Charter provides a wider limitations clause than that
permitted under the International Covenant on Civil and Political Rights. Nevertheless, it should be pointed out that although the enactment of a non-obstante
clause would be overriding whereas thelimitation under section 1, clearly review98. Proposed Resolution for a Joint Address to Her Majesty respecting the Constitution of Canada
(Canada Act), § 1. Schedule B of this Act sets out the Constitutional Act, 1980, and the Canadian Charter
of Rights and Freedoms is contained in Part I of the Consitutional Act, 1980.
99. Constitution Act, 1982, § 1.
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able by the courts, could be held unconstitutional, a proposal to include the nonobstante clause is a clear signal to the opposition, and to the electorate, that the
governing party intends to override the Charter. This is not a step which would be
politically easy. It might be noted that just such a clause is found in all four of the
existing Bills of Rights-that of Canada and those of Alberta, Quebec and Saskatchewan. In the more than twenty-one years of the existence of the Canadian
Bill of Rights, the non-obstante clause in Section 2 was used on only one occasion
(te., in the Public Order (Temporary Measures) Act'0° which replaced the invocation of the War Measures Act on 2 December, 1970 and lasted until 30 April,
1971). The Quebec government, at one point, proposed to include the non obstante
clause in its first Language Bill (Bill 1), but the reaction was so strong that the
clause was dropped from the Language Charter now in effect (Law 101). On this
point I cannot but repeat what I suggested in 1975:
Although I believe that the Supreme Court should be able to declare legislation inoperative
if it is inconsistent with the Bill of Rights, nevertheless I believe that Parliament, cognizant
of the fact that in the opinion of the Supreme Court a certain legislative measure is contrary
to the Bill of Rights, should be able to decide that the legislation should operate notwithstanding the Bill of Rights. I do not believe that a Supreme Court, even with a written Bill
of Rights in the constitution, can ultimately stand in the way of a legislature determined to
take certain action. All I ask of the Supreme Court and of a written Bill of Rights is that
the legislature be conscious of the fact that an impartial tribunal, whose role it is to interpret and apply the law, has expressed its opinion that certain action is contrary to the Bill
of Rights. Moreover, many of the cases which involve values protected by a Bill of Rights
concern administrative, and not legislative, acts. Even in the United States, it is not so
much Acts of Congress or the state legislatures that have been held invalid, as administrative actions taken pursuant to these Acts. Therefore, in these cases the impediment of parliamentary sovereignty on judicial review is not often at issue ...
[B]ecause the legislature will ultimately have its way over the courts, and because civil
liberties are best protected if the issues are clarified in a kind of public dialogue between the
legislative and judicial branches of government, I believe a notwithstanding clause like the
one in the present Bill of Rights may be the only restraint we need place on the legislature.
I am not much concerned with the question of entrenchment against future deletion or
amendment, because I do not believe that any future Parliament would be moved to
amend the Bill of Rights except to strengthen it, and if times are so changed that I am
proved wrong, even the Supreme Court and a written Bill of Rights would not stop such a
in such a changed situation
Parliament. The electorate will. If it does not, then we will be
01
that Bills of Rights and Supreme Courts will be irrelevant.'

c. measures of enforcement. Finally, to be truly effective, a Bill of Rights must
have a means of enforcement. The discussion of the Hogan case outlined why and
how our judiciary concluded that there might be a right without a remedy. In the
original October, 1980 version, the proposed Charter not only would have avoided
the issue of a remedy, but also would have prevented the development of one like
the exclusionary rule. In that version of the Charter, Section 26 provided that:
"No provision of this Charter. . .affects the laws respecting the admissibility of
evidence in any proceedings or the authority of Parliament or a legislature to make
laws in relation thereto."'' 02 As with the proposed section 1, the reaction to this
clause was so strong that the government proposed section 24(1) in substitution:
100.
101.
102.

Can. Stat. c. 2 (1970-72).
Tarnopolsky, The Supreme Court andthe CanadianBtil of Rights, 53 CAN. B. REv. 649,650-51 (1975).
Original version, Constitution Act, 1982, § 26 (tabled on October 6, 1980).
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"Anyone whose rights or freedoms as guaranteed by this Charter, have been
infringed or denied may apply to a court of competent jurisdiction to obtain such
10 3
remedy as the court considers appropriate and just in the circumstances."'
Although it is not beyond the ingenuity of judges to find reasons why there is still
no authorization for the provision of remedy, one hopes that the temptation has
been removed. In addition, the final version of section 24 now includes subsection
(2):
Where, in proceedings under subsection (1), a court concludes that evidence was obtained
in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the
evidence shall be excluded if it is established that, having regard to all the circumstances,
the admission
of it in the proceedings would bring the administration of justice into
04
disrepute. 1

It should be noted that the exclusionary provision is not absolute, rather the
courts will have to balance the severity of the infraction with the severity of the
offence and with the availability and effectiveness of other remedies in controlling
police behavior.
V
SUMMARY AND CONCLUSION

Because of limitations of time and space, this survey has been confined to the
effect given the Canadian Bill of Rights by the courts. However, it would be misleading to assess a Bill of Rights merely in the light of its application by the judiciary without taking account of the influence it can have regardless of the actions
of judges. This would ignore the very important role of public opinion and of
legislatures and governments with respect to civil liberties. It would ignore the fact
that most citizens, including agents of governments, tend to govern their activities
in accordance with the law. Given a publicly declared sense of values, such as a
Bill of Rights, few individuals, and fewer civil servants subject to the censure of
elected officials, who are themselves subject to the censure of the electorate, are
prepared to ignore a declaration that their conduct is contrary to a proclaimed set
of principles such as a Charter of Rights and Freedoms.
It should be acknowledged that most of the opposition to the adoption of the
Bill of Rights, or to Prime Minister Trudeau's proposals to entrench a Charter in
the written part of the Canadian Constitution, to bind not only Parliament but
also the provincial legislatures was based upon a distrust of the judiciar,. The fear
seems to be that the Supreme Court of Canada would become activist and conservative, like the United States Supreme Court from 1890 to 1937, introducing a
wide substantive due process interpretation, or activist and liberal, like the Warren
Court in the United States in the 1960s, introducing an extensive procedural due
process interpretation. However, the above survey of the judicial interpretation of
the Bill of Rights in the past twenty-one years must certainly quiet most of those
fears. There is no evidence thus far that any of the Canadian courts, and certainly
103.
104.

Id. § 24(1).
Id. § 24(2).
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not the Supreme Court of Canada, are declaring legislation inoperative because of
excessive zeal to protect civil liberties against the legislators and administrators of
Canada. Rather, it is suggested that as long as the Supreme Court of Canada
continues in its cautious tradition, the fear is not that the judiciary will supplant
the legislators as policy-makers in the field of civil liberties, but that it will abdicate the responsibility for protecting civil liberties which is contemplated in the
proposed Charter.

